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Democratic citizenship as a source of social cohesion* 

1. Every democracy brings with it the promise of a certain degree of social cohesion and solidarity among the members of the polis.  In fact, according to classical teachings,
 the full deployment of the rules of democracy - and thus the effective guarantee of the fundamental principles of liberty and political equality on which democracy is based – requires from the outset a minimum degree of social cohesion.
 

The serious financial and economic crisis of the last two years has dramatically reminded us that it is essential for the cohesion of democratic societies that they remain firmly grounded in the ideal of democracy.  As Jean-Paul Fitoussi has recently written, all democratic societies embody the idea, albeit to very different degrees and using different methods of implementation, «that social policy, in our public systems, is not a mere appendage of economic policy but consubstantial with democracy». In other words, «the market can only offer a system of partial equity and this must be manipulable by democracy, because its acceptability is at stake and, thus, the survival of the political regime and economic system itself».

To quote a well-known theoretical reconstruction, we could say that the ideal, and goal, of modern constitutional democracies is social justice and cohesion, which is pursued in accordance with the democratically expressed preferences of the electorate, assigning a co-original basis of validity to the spheres of both private autonomy and public autonomy, guaranteed by the equal exercise of the rights of political participation.
  Rights and social policies - in this concept - appear to us therefore as elements that are co-essential to «a system of rights that give equal weight to the private and public autonomy of citizens».
 

2. Post-war European constitutions have perhaps given these principles the most complete legislative translation in history of the development of contemporary democracies.
  It is no coincidence that the debate on the constitutional premise of the ideal of social cohesion and emancipation, consubstantial with the reaffirmation of the principles of democracy, reached one of its highest points precisely in Italy and Germany, the countries that had experienced the horror of totalitarian regimes and for which reason they were the first, in Europe, to re-establish, on a completely new basis, the legitimacy of state power after the terrible devastation of the war they had caused.

Christian Joerges has recently retraced the famous theoretical debate held in Germany in the first half of the fifties on the meaning to be attributed to social statements contained in the new democratic constitution of the Federal Republic.
  This debate, which was to an extent fundamental for the meaning to be attributed to the statement that the Federal Republic of Germany was «a democratic and social federal state» (Article 20 of the Grundgesetz) may still be rightly remembered as emblematic of the dilemmas of constitutional democracies on this crucial sphere of action and legitimacy. The positions expressed by those involved in the debate, Ernst Forsthoff and Wolfgang Abendroth,
 still highlight a tension that has never actually been resolved, and which constantly comes up again in the quest to find appropriate responses to new challenges facing complex societies, including the principle of social justice and the foundation of formal rationality typical of the rule of law.

The Italian Constituent Assembly, too, as we know, had to face a similar dilemma.  Also on that occasion there was much debate, in particular, between those against the constitutional recognition of social rights and those in favour of setting down specific guarantees in this field, as well as civil and political rights. The decision taken by the Italian constituent assembly was perhaps even clearer and more committed than the one adopted by the Constitution of the Federal Republic of Germany.  The catalogue of social rights recognized in the 1948 Constitution, in breadth and detail, was altogether exceptional in the European constitutional landscape, and not only of that time.

But beyond the specificities of the single constitutional model, what distinguishes European democracies after World War II is precisely the drive towards the re-establishment of the conditions of the state’s legitimacy, which was centred on the idea of co-originality of the spheres of public and private autonomy, which in turn presupposed an explicit legislative commitment towards the promotion of the principles of social justice and substantive equality among citizens.  In Pietro Costa’s eloquent synthesis of the experience of the 1948 Italian Constitution, it could well be said (with reference to the entire post-war European context): Incipitur novus ordo.  A new «international and national [order that] presupposes the centrality of rights (their role as "unfounded foundation" of the politico-legal system) and the principle of indivisibility: the principle of the necessary complementarity of civil, political and social rights».
 

3. The European integration project, which started in 1951 with the establishment of the ECSC, and was extended and strengthened by the Treaty of Rome in 1957, was obviously no stranger to this new order; in it was an essential part, as shown by fundamental historiographical reconstructions.
  Certainly neither the EEC nor ECSC, at the beginning, had much say in social policy; in the original founding treaties this sphere, as we know, remained in the hands of Member States. Neither were specific guarantees of fundamental rights included in the new supranational institutions established by the treaties, thus highlighting the distance separating them from the constitutions of the founding states.

But this lack of provisions and legislative powers, as regards social policies (and rights), did not signify an extraneousness or, more seriously, a conflict with the new order that had formed the basis for the constitutional democratic and social states of the European Community. The founding fathers’ concern for social justice was resolved by acknowledging member states’ freedom of action in the sphere of social policy.
 And these were pursued and developed at national level – to such an extraordinary extent that this period came to be known as the "golden age" of the European welfare state – fulfilling the promises of liberation from want and social emancipation contained in respective constitutions and re-establishing the relationships of citizenship in the democratic states that had risen again after the devastation of the Second World War.

It has been suggested that the theoretical model behind this division of competences between the Community and Member States, in which the former was responsible for ensuring supranational peace by the progressive pooling of markets and the latter for setting up social citizenship institutions based on full employment policies - is that of the German ordo-liberal school. There are indeed numerous similarities between the precepts of ordo-liberalism and the construction of the European Economic Community in 1957. As clarified by Christian Joerges, «in the ordo-liberal account, the Community acquired a legitimacy of its own […] as an order committed to guaranteeing economic freedoms and protecting competition by supranational institutions. This legitimacy was independent of the state’s democratic constitutional institutions.  By the same token, it imposed limits upon the Community».

Therefore, the founding treaties provided for a two-channel system: at supranational level, the juridification (uniform and binding) of the dictates of economic rationality based on the principles of freedom of movement of goods and free competition; at the national level, the embedding of redistributive social policies (freely achieved through the democratic decisions taken by the electorates of the Member States), which would inevitably be different since they aimed to satisfy preferences, traditions, and interests as diverse as the different "families" of the Welfare State in Europe. In short, to quote Joerges again, «Europe was constituted as a dual polity. Its economic constitution was "un-political" in the sense that it was not subject to political interventions. This was its constitutional-supranational raison d’être.  Social policy was treated as a categorically distinct subject.  It was the domain of political legislation and, thus, had to remain national. The social embeddedness of the market could, and should, be accomplished by the Member States in differentiated ways – and, for a decade or so, the balance seemed stable».

4. If we now return briefly to the ways in which this balance has been achieved historically in Italy during the expansion phase of the welfare state, which lasted until the end of the nineteen seventies, we cannot fail to see yet again the hallmarks of the Republican Constitution, and in particular the strength with which work was set as a founding value for the new democratic order –  stated as such already at the beginning of Article
 –   as well as the protection and promotion of work, which are necessarily part of it (see also Article 4 and Articles 35 et seq). In the republican constitutional model, work plays a central role to an extent that is unknown in other jurisdictions, although they too acknowledge the principle of a democratic and social state. In this model, as noted by Pietro Costa, «if it is true that rights as a whole are the foundation of the order, since they are all necessary for the fulfilment of a human being», it is equally clear that «the centre of gravity of these rights and the main link between people and the order is work».

This also helps to explain, not only historically, the enormous imprint of work on the Italian welfare state. It is an imprint that our Welfare State shares with systems which comparative literature describes as "employment" or "corporate" models of the Welfare State,
 but in Italy, this imprint is particularly strong and sustained. The poor development of universal social rights outside the area of health care, thus, has a definite historical and regulatory link with the welfare model established in the Constitution of the Republic. This model, in which work (salaried employment first and foremost) and social protection are closely tied together, is not based on the universalistic concept of social security as a public service based on (mere) citizenship.

The Italian social security model also developed - in the expansion phase of the social security system - around a specific social and regulatory prototype of employment, traditionally consisting of a full-time salaried employment contract characterized by the tendential guarantee of a steady job.
 Social security protection - primarily those against involuntary unemployment and pensions - was designed for this dominant salaried employment model, inevitably marginalizing "atypical" or "non-standard" forms of employment, which have increased exponentially over the last decade under the pressure of changes in production and the policies of flexibility.
     

5. So far in this brief review we have inevitably only given a short and stylized outline of the conceptual coordinates of the idea of democratic citizenship as a source of social cohesion in the Italian Constitution in the context of post-war Europe. We have highlighted only the basic features, somewhat ideally and typically, of the concept, neglecting – due to obvious time constraints - the dilemmas continually facing the social and political forces when it comes to putting things into practice. However, the road to the reforms that led to the slow construction of the supporting structures of the right to work and social rights generally in Republican Italy does not follow an ideal-typical route but rather is marked by the struggles, victories or defeats, of the trade union movement and reformist political forces. Without the extraordinary series of workers' struggles in 1968-69, Italian labour law would be very different, as we can appreciate today, especially when we are in the middle of what is perhaps the most radical attempt to restructure its main components in the recent history of the Republic.

Having said this, we now return to the general trends and basic shape of the transformation of the institutions of social citizenship in Italy and Europe, and propose a few reflections on what seem to be the two critical areas of the historical model we have outlined and the prospects for the future.

The first reason for this crisis, which we have already mentioned, is the obsolescence, and I would say the "disorientation", of the forms of social protection that had, historically, developed in Italy, more than elsewhere, as we said, around a standard salaried employment model which is no longer central to the dynamics of the juridical, social and economic systems.  The European Union has for some time been telling member states to modernize their social protection systems along more inclusive and flexible lines.  The idea of flexicurity,
 although it inevitability contains an element of ambiguity like all formulae of this kind, epitomises this attempt, which indeed has already begun, to reshape European welfare systems and adapt them functionally to the new economic, social, labour, and demographic situations in EU Member States. 

To reorganize welfare systems, forms of altruism and solidarity, this is the first challenge facing EU countries, and certainly Italy, to respond to the «crisis of sociality and of democracy itself»,
 which this displacement determines.  From this point of view, Italy urgently needs to build a minimum active social security network which is really universal and inclusive, balancing as fairly as possible social security spending, which at present leans heavily towards pensions.
 

6. A second major factor in the crises of the historical model of social citizenship is due to the course followed by the process of European integration at the end of the nineteen eighties in the context of the general trend towards economic globalization.  The echo of the famous Viking and Laval judgments, perhaps the first rulings of the Court of Justice to have generated a lot of social and political protest,
 is emblematic of how the asymmetry between market integration and political and social integration in Europe has dangerously come near to and perhaps reached breaking point. The two judgements dramatically brought to the fore what has been called the "double asymmetry" that prevents the EU from giving appropriate policy responses in the field of social integration, at a time when the supranational-constitutional safeguards for the economic freedom and the principles of free competition ensured by the Court of Justice (with very questionable interpretations of the Treaty) undermines the legitimate differences in national welfare systems.

It is clear that the original balance between economic integration and the national welfare state, on which mutual support depended, was broken precisely in the early decades of European integration.  So in this case, too, it is urgent to search for new forms of balance.  These should certainly not involve an illusory attempt to recreate another separation between national social spheres and supranational economic integration, erecting protectionist barriers that would undermine the European process to the root.

The political responses, which have so far been very weak,
 will have to exploit the new resources made available by the Treaty of Lisbon, both in terms of regulatory competences and coordination.  No less important - particularly in the perspective selected by the Fondazione Basso for this series of seminars - will be the significant changes that will take place, in the field of protection of social rights, as a result of the Nice Charter being given the same value as the treaties, without neglecting the potentialities offered by the future formal accession of the Union to the Rome Convention system. 

7. We cannot examine these aspects in detail here.
  But let me end by giving a methodological indication of the prospects that seem most positive.  I shall conclude by referring to the essentially methodological indications that Maurizio Ferrera has recently provided in examining issues that largely overlap with those I have just spoken on.

The methodological indications stem from the substantial premise that the European Union and the Welfare State are the most extraordinary and powerful institutional innovations of the civilization project that the people of Europe have been able and determined to establish to permanently cancel the horrors of "European civil wars” from their history. They are the greatest institutions of post-war European democratic civilization, and if the relationship between them has become increasingly problematic over the past quarter of a century, this does not mean it is an irreversible process, nor, least of all, an inescapable future destiny.

Certainly the dynamics of European integration and the architecture of national welfare states respond in part to very different operating modes, the first being inspired by a logic of opening and the second by a certain inevitable closure of the spaces within which social redistribution mechanisms may operate.  However, it is possible and necessary to find once more and reactivate a virtuous circuit of mutual interaction between the ways the two institutions operate, prospects that Ferrera effectively describes in terms of a «virtuous nesting scenario».

The "nesting" of welfare institutions in the enlarged area of the European Union is possible on two conditions. First, that the unifying logic of free movement and necessary economic openness does not cut down space for legitimate diversity in national systems, when they do not produce effects of undue exclusion or discriminatory segmentation of the common area.
  Secondly, that the Union should invest politically more than it has so far on forms of post and trans-national social solidarity, which are beginning to emerge, above and beyond the confines of the welfare systems of individual Member States.  Ferrera gives two very significant, though problematic
 examples of European Court of Justice case law regarding citizen’s right of equal access to the welfare systems of EU Member States and the European Globalisation Adjustment Fund established in 2006.

Both examples show that there is already a drive towards the re-articulation, at European level, of forms of social solidarity, albeit still marginal.  It is an indication that encourages renewed confidence in the future of social citizenship.  As an institution deeply rooted in European societies and therefore potentially open to supranational integration,
 renewing its role of democratic "glue" against possible tendencies towards populist closure or anti-egalitarian regression.  




























*This paper, with accompanying notes, is based on the talk given on June 9, 2010, in Rome at the European Parliament Representative Office in Italy, as part of a series of seminars on the protection of fundamental rights in Europe, organized by the Fondazione Lelio e Lisli Basso.
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