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JUDGMENT OF THE COURT (First Chamber)

18 January 2024 (*)

(Reference for a preliminary ruling — Social policy — Directive 2003/88/EC — Article 7 —

Article 31(2) of the Charter of Fundamental Rights of the European Union — Allowance in lieu of
days of leave not taken at the end of the employment relationship — National legislation prohibiting
payment of that allowance in the event of the voluntary resignation of a public servant — Control of
public expenditure — Organisational needs of the public employer)

In Case C218/22,

REQUEST for a preliminary ruling under Article 267 TFEU from the Tribunale di Lecce (District
Court, Lecce, Italy), made by decision of 22 March 2022, received at the Court on 24 March 2022,
in the proceedings

BU

v

Comune di Copertino,

THE COURT (First Chamber),

composed of A. Arabadjiev, President of the Chamber, T. von Danwitz, P.G. Xuereb, A. Kumin and
I. Ziemele (Rapporteur), Judges,

Advocate General: T. Capeta,

Registrar: A. Calot Escobar,

having regard to the written procedure,

after considering the observations submitted on behalf of:

- BU, by A. Russo, avvocata,



— Comune di Copertino, by L. Caccetta, avvocata,

— the Italian Government, by G. Palmieri, acting as Agent, and by L. Fiandaca, avvocato dello
Stato,

— the European Commission, by B.R. Killmann and D. Recchia, acting as Agents,

after hearing the Opinion of the Advocate General at the sitting on 8 June 2023,

gives the following

Judgment

1 This request for a preliminary ruling concerns the interpretation of Article 7 of Directive
2003/88/EC of the European Parliament and of the Council of 4 November 2003 concerning certain
aspects of the organisation of working time (OJ 2003 L 299, p. 9), and of Article 31(2) of the
Charter of Fundamental Rights of the European Union (‘the Charter’).

2 The request has been made in proceedings between BU, a former public servant of the
Comune di Copertino (Municipality of Copertino, Italy), and the Comune di Copertino concerning
the refusal to pay BU an allowance in lieu of paid annual leave not taken on the date of the
termination of the employment relationship as a result of BU’s voluntary resignation in order to take
early retirement.

Legal context

European Union law

3 Recital 4 of Directive 2003/88 states:

‘The improvement of workers’ safety, hygiene and health at work is an objective which should not
be subordinated to purely economic considerations.’

4 Article 7 of Directive 2003/88, entitled ‘Annual leave’, states as follows:
‘1. Member States shall take the measures necessary to ensure that every worker is entitled to
paid annual leave of at least four weeks in accordance with the conditions for entitlement to, and

granting of, such leave laid down by national legislation and/or practice.

2. The minimum period of paid annual leave may not be replaced by an allowance in lieu, except
where the employment relationship is terminated.’

Italian law
5 Article 36(3) of the Italian Constitution provides:

‘A worker shall be entitled to a weekly rest period and to paid annual leave and may not waive
those rights.’

6 Article 2109 of the Codice civile (Civil Code), entitled ‘Period of rest’, provides in
paragraphs 1 and 2:



‘1. A worker is entitled to one day of rest per week, which shall normally fall on Sunday.

2. He or she is also entitled to an annual period of paid leave, which may be continuous, at a time
determined by the employer, taking into account the needs of the undertaking and the interests of
the worker. The duration of this period shall be determined by law, corporate standards, practices or
fairness.’

7 Article 5 of Decreto-legge n. 95 — Disposizioni urgenti per la revisione della spesa pubblica
con invarianza dei servizi ai cittadini nonché misure di rafforzamento patrimoniale delle imprese
del settore bancario (Decree-Law No 95 laying down urgent provisions for the revision of public
expenditure with no change in services to citizens and measures to strengthen the capital base of
companies in the banking sector), of 6 July 2012 (Ordinary Supplement to GURI No 156 of 6 July
2012), converted into law, with amendments, by Article 1(1) of Law No 135 of 7 August 2012, in
the version applicable to the dispute in the main proceedings (‘Decree-Law No 95°), entitled
‘Reduction of expenditure by public service administrations’, provides in paragraph 8:

‘Leave, rest periods and other leave for staff, including management, of the public authorities
included in the consolidated economic account of the public administration, as identified by the
[Istituto nazionale di statistica — ISTAT (National Institute for Statistics, Italy)] in accordance with
Article 1(2) of Law No 196 of 31 December 2009 and the independent authorities, including [the
Commissione nazionale per le societa e la borsa — Consob (National Company and Stock Exchange
Commission, Italy)] must be adopted in accordance with the provisions of the respective regulations
of those authorities, and may under no circumstances give rise to the payment of compensatory
allowances. That provision shall also apply where the employment relationship is terminated due to
reasons relating to change of workplace, resignation, termination, retirement or retirement on
grounds of age. Any more favourable regulatory and contractual provisions shall cease to apply
from the entry into force of this decree-law. The infringement of this provision, in addition to
entailing recovery of the sums unduly paid, shall give rise to disciplinary and administrative
liability on the part of the director responsible. This paragraph shall not apply to teaching,
administrative, technical and auxiliary staff who have the status of temporary and occasional
replacements or teaching staff under contract until the end of teaching courses or activities, up to
the limit of the difference between the days of leave due and the days on which the staff in question
are authorised to take their leave.’

The dispute in the main proceedings and the questions referred for a preliminary ruling

8 From 1 February 1992 to 1 October 2016, BU was employed by the Municipality of
Copertino, where he held the post of Istruttore Direttivo (Administrative Officer).

9 As of 1 October 2016, following a voluntary resignation, BU stepped down from his post in
order to take early retirement.

10  Taking the view that he was entitled to an allowance in lieu of 79 days’ paid annual leave
accrued during the period between 2013 and 2016, BU brought an action before the Tribunale di
Lecce (District Court, Lecce, Italy), the referring court, seeking financial compensation for those
days of leave not taken.

11 The Municipality of Copertino opposed that request before the referring court, invoking
Article 5(8) of Decree-Law No 95. According to the Municipality of Copertino, the fact that BU
had taken leave during 2016 showed that he was aware of his obligation, in accordance with that



provision, to take the days of leave that he had accrued before the end of the employment
relationship. In addition, he did not take the balance of his leave even though he had resigned.

12 The referring court states that the 79 days of leave not taken, referred to by BU, correspond to
days of paid annual leave provided for by Directive 2003/88, 55 of which are payable in respect of
the years prior to 2016 and the remainder in respect of that final year of employment. That court
adds that BU took leave in 2016, corresponding to days acquired in respect of previous years, which
had been carried over to 2013 and subsequent years. That situation does not, however, imply any
abusive conduct on the part of BU which could amount to the conduct referred to in paragraph 48 of
the judgment of 6 November 2018, Max-Planck-Gesellschaft zur Forderung der Wissenschaften
(C684/16, EU:C:2018:874).

13 The referring court also notes that the Corte costituzionale (Constitutional Court, Italy), in
judgment No 95/2016, held that Article 5(8) of Decree-Law No 95 — which applies to public
servants and provides, subject to certain exceptions, that no financial compensation may be paid for
untaken paid leave — complied with the principles enshrined in the Italian Constitution, without
infringing the principles of EU law or the rules of international law. That court reached that
conclusion by identifying various exceptions to that rule, which are not relevant in the present case.

14  The Corte costituzionale (Constitutional Court) took into account both the need to control
public expenditure and organisational constraints for public sector employers, noting that that
legislation was intended to bring to an end the uncontrolled use of ‘financial compensation’ for
leave not taken and to ensure that the actual taking of leave is prioritised. According to that court,
the prohibition on paying an allowance in lieu of leave would be set aside where the leave was not
taken for reasons beyond the control of the worker, such as illness, but not in the event of voluntary
resignation.

15  However, the referring court has doubts as to the compatibility with EU law of Article 5(8) of
Decree-Law No 95, in particular in the light of the judgment of 25 November 2021, job-medium
(C233/20, EU:C:2021:960), especially as the objective of controlling public expenditure is apparent
from the very title of Article 5 of that decree-law and paragraph 8 of that article forms part of a set
of measures aimed at achieving savings in the public administration sector.

16  In those circumstances, the Tribunale di Lecce (District Court, Lecce) decided to stay the
proceedings and to refer the following questions to the Court of Justice for a preliminary ruling:

‘(1) Should Article 7 of Directive [2003/88] and Article 31(2) of the [Charter] be interpreted as
precluding national legislation, such as that at issue in the main proceedings (namely Article 5(8) of
[Decree-Law No 95] ...), which, for reasons of public expenditure containment and organisational
requirements of the public sector as employer, does not permit the monetisation of leave in the
event that an employee in the public service resigns?

(2)  Ifthe answer [to the first question] is in the affirmative, must Article 7 of Directive [2003/88]
and Article 31(2) of the [Charter] be interpreted as requiring the employee in the public service to
demonstrate that it was impossible for him/her to take the leave concerned in the course of the
employment relationship?’

Consideration of the questions referred

Admissibility



17  The Italian Republic submits that the questions referred for a preliminary ruling are
inadmissible, since the case-law of the Court resulting from the judgments of 20 July 2016,
Maschek (C341/15, EU:C:2016:576), and of 6 November 2018, Max-Planck-Gesellschaft zur
Forderung der Wissenschaften (C684/16, EU:C:2018:874), clearly indicates how the national law
should be interpreted in order for it to be compatible with EU law and the Corte costituzionale
(Constitutional Court) has adopted that interpretation. Moreover, the second question contains
contradictory statements.

18  In that regard, it should first be noted that, in the light of the Rules of Procedure of the Court
of Justice, the fact that a national court is not required to make a reference to the Court of Justice or
that the answer to a request for a preliminary ruling is supposedly obvious in the light of EU law
has no bearing on the admissibility of such a request (judgment of 25 November 2021, job-medium,
(C233/20, EU:C:2021:960, paragraph 16).

19  Furthermore, in accordance with the Court’s settled case-law, in the context of the
cooperation between the Court and the national courts provided for in Article 267 TFEU, it is solely
for the national court before which the dispute has been brought, and which must assume
responsibility for the subsequent judicial decision, to determine, in the light of the particular
circumstances of the case, both the need for a preliminary ruling in order to enable it to deliver
judgment and the relevance of the questions which it submits to the Court. Consequently, where the
questions submitted concern the interpretation of EU law, the Court is, in principle, required to give
a ruling (judgment of 25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraph 17 and
the case-law cited).

20 It follows that questions relating to EU law enjoy a presumption of relevance. The Court may
refuse to rule on a question referred by a national court for a preliminary ruling only where it is
quite obvious that the interpretation of EU law that is sought bears no relation to the actual facts of
the main action or its purpose, where the problem is hypothetical, or where the Court does not have
before it the factual or legal material necessary to give a useful answer to the questions submitted to
it judgment of 25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraph 18 and the
case-law cited).

21 According to the referring court, on the basis of Article 5(8) of Decree-Law No 95, BU
cannot be granted the allowance in lieu of leave which he claims in respect of paid annual leave not
taken on the date of the termination of the employment relationship, on the ground that he
voluntarily terminated that relationship. In that context, by its questions, the referring court seeks to
ascertain whether that provision is compatible with Article 7 of Directive 2003/88 and with

Article 31(2) of the Charter.

22 The questions referred therefore concern the interpretation of EU law and it is not obvious
that the interpretation of those provisions sought by that court bears no relation to the actual facts of
the main action or its purpose, or that the problem is hypothetical. Furthermore, the Court has
before it the information necessary to give a useful answer to those questions.

23 It follows that the questions referred are admissible.
Substance
24 By its two questions, which it is appropriate to examine together, the referring court asks, in

essence, whether Article 7 of Directive 2003/88 and Article 31(2) of the Charter must be interpreted
as precluding national legislation which, for reasons relating to the control of public expenditure



and the organisational needs of the public employer, prohibits the payment to a worker of an
allowance in lieu of days of paid annual leave acquired, during both the last year of employment
and previous years, which were not taken at the date of termination of the employment relationship,
where that worker voluntarily terminates that relationship and has not shown that he or she had not
taken his or her leave during that employment relationship for reasons beyond his or her control.

25 It should be recalled as a preliminary point that, according to the settled case-law of the
Court, every worker’s right to paid annual leave must be regarded as a particularly important
principle of EU social law from which there may be no derogations and whose implementation by
the competent national authorities must be confined within the limits expressly laid down by
Directive 2003/88 (see, to that effect, judgment of 6 November 2018, Max-Planck-Gesellschaft zur
Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraph 19 and the case-law cited).

26 Thus, Article 7(1) of Directive 2003/88, which provides that Member States are to take the
measures necessary to ensure that every worker is entitled to paid annual leave of at least four
weeks in accordance with the conditions for entitlement to, and granting of, such leave laid down by
national legislation and/or practice, reflects and gives effect to the fundamental right to a period of
paid annual leave enshrined in Article 31(2) of the Charter (see, to that effect, judgment of

25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraph 25 and the case-law cited).

27  Inthat regard, as is apparent from the very wording of Article 7(1) of Directive 2003/88 and
from the case-law of the Court, it is for the Member States to lay down, in their domestic
legislation, conditions for the exercise and implementation of the right to paid annual leave, by
prescribing the specific circumstances in which workers may exercise the right (judgment of

22 September 2022, LB (Limitation period for the right to paid annual leave), C120/21,
EU:C:2022:718, paragraph 24 and the case-law cited).

28  However, Member States must refrain from making the very existence of that right, which
derives directly from that directive, subject to any preconditions whatsoever (see, to that effect,
judgment of 25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraph 27 and the case-
law cited).

29 It should be borne in mind that the right to annual leave constitutes only one of two aspects of
the right to paid annual leave as a fundamental principle of EU social law. That fundamental right
also includes, as a right which is consubstantial with the right to ‘paid’ annual leave, the right to an
allowance in lieu of annual leave not taken upon termination of the employment relationship
(judgment of 25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraph 29 and the
case-law cited).

30  In that regard, it should be recalled that upon termination of the employment relationship, the
actual taking of paid annual leave to which a worker is entitled is no longer possible. In order to
prevent this impossibility from leading to a situation in which the worker loses all enjoyment of that
right, even in pecuniary form, Article 7(2) of Directive 2003/88 provides that, in the event of
termination of the employment relationship, the worker is entitled to an allowance in lieu for the
days of annual leave not taken (judgment of 6 November 2018, Max-Planck-Gesellschaft zur
Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraph 22 and the case-law cited).

31  The Court has held that Article 7(2) of Directive 2003/88 lays down no condition for
entitlement to an allowance in lieu other than that relating to the circumstance, first, that the
employment relationship has ended and, secondly, that the worker has not taken all the annual leave
to which he was entitled on the date that that relationship ended (judgment of 6 November 2018,



Max-Planck-Gesellschaft zur Férderung der Wissenschaften, C684/16, EU:C:2018:874,
paragraph 23 and the case-law cited). That right is conferred directly by the directive and does not
depend on conditions other than those which are explicitly provided for therein (judgment of

6 November 2018, Kreuziger, C619/16, EU:C:2018:872, paragraph 22 and the case-law cited).

32 It follows, in accordance with Article 7(2) of Directive 2003/88, that a worker who has not
been able to take all his entitlement to paid annual leave before his employment relationship has
ended, is entitled to an allowance in lieu of paid annual leave not taken. In that respect, the reason
for which the employment relationship has ended is not relevant. Therefore, the fact that a worker
terminates, at his own request, his employment relationship has no bearing on his entitlement to
receive, where appropriate, an allowance in lieu of paid annual leave which he has not been able to
use up before the end of his employment relationship (judgments of 20 July 2016, Maschek,
C341/15, EU:C:2016:576, paragraphs 28 and 29, and of 25 November 2021, job-medium, C233/20,
EU:C:2021:960, paragraphs 32 and 34).

33 That provision precludes national legislation or practices which provide that, upon
termination of the employment relationship, no allowance in lieu of paid annual leave not taken is
to be paid to a worker who has not been able to take all the annual leave to which he was entitled
before the end of that employment relationship, in particular because he or she was on sick leave for
all or part of the leave year and/or of a carry-over period (judgment of 6 November 2018, Max-
Planck-Gesellschaft zur Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraph 24
and the case-law cited).

34  Thus, by providing that the minimum period of paid annual leave may not be replaced by an
allowance in lieu, except where the employment relationship is terminated, Article 7(2) of Directive
2003/88 aims in particular to ensure that workers are entitled to actual rest, with a view to ensuring
effective protection of their health and safety (judgment of 6 November 2018, Max-Planck-
Gesellschaft zur Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraph 33).

35  Thus, Article 7(1) of Directive 2003/88 does not in principle preclude national legislation
which lays down conditions for the exercise of the right to paid annual leave expressly conferred by
the directive, including even the loss of that right at the end of a leave year or of a carry-over
period, provided, however, that the worker who has lost his or her right to paid annual leave has
actually had the opportunity to exercise the right conferred on him or her by the directive (judgment
of 6 November 2018, Max-Planck-Gesellschaft zur Forderung der Wissenschaften, C684/16,
EU:C:2018:874, paragraph 35 and the case-law cited).

36  Inthe present case, it is apparent from the order for reference, first, that the worker acquired
days of paid annual leave over several reference periods which appear to have accumulated, of
which a proportion, acquired both since 2013 and during 2016, had not yet been taken when the
employment relationship ended on 1 October 2016. Secondly, it appears that, under Article 5(8) of
Decree-Law No 95, that worker is not entitled to the allowance in lieu of all those days of leave not
taken solely because he voluntarily terminated the employment relationship by taking early
retirement, which he would have been able to foresee in advance.

37  Inthat regard, it is apparent from the information in the request for a preliminary ruling that,
according to the Corte costituzionale (Constitutional Court), that provision is intended to put an end
to the uncontrolled use of ‘financial compensation’ for leave not taken. Thus, alongside measures to
control public expenditure, the purpose of the rule established by that provision is to ensure that the
actual taking of leave is prioritised over the payment of an allowance in lieu.



38  The latter objective corresponds to that pursued by Directive 2003/88, in particular

Article 7(2) thereof, which, as recalled in paragraph 34 of the present judgment, seeks in particular
to ensure that workers are entitled to actual rest, with a view to ensuring effective protection of their
health and safety.

39  In view of that objective, and since Article 7(1) of Directive 2003/88 does not in principle
preclude national legislation which lays down conditions for the exercise of the right to paid annual
leave expressly conferred by the directive, including even the loss of that right at the end of a leave
year or of a carry-over period, that directive cannot, as a matter of principle, prohibit a national
provision which provides that, at the end of such a period, the days of paid annual leave not taken
may no longer be replaced by an allowance in lieu, including where the employment relationship is
subsequently terminated, provided that the worker has had the opportunity to exercise the right
conferred on him by that directive.

40  The reason for which the employment relationship has ended is not relevant as regards the
entitlement to an allowance in lieu provided for in Article 7(2) of Directive 2003/88 (see, to that
effect, judgment of 25 November 2021, job-medium, C233/20, EU:C:2021:960, paragraphs 32 and
34).

41 It follows from the foregoing considerations that the national legislation at issue in the main
proceedings, as interpreted by the Corte costituzionale (Constitutional Court), which prohibits the
payment to a worker of an allowance in lieu of paid annual leave not taken on the date of
termination of the employment relationship on the ground that that worker voluntarily terminated
his employment relationship with his employer, introduces a condition which goes beyond those
expressly laid down in Article 7(2) of Directive 2003/88, as recalled in paragraph 31 of the present
judgment. In addition, that prohibition covers, in particular, the last year of employment and the
reference period during which the employment relationship ended. That national legislation
therefore limits the right to an allowance in lieu of annual leave not taken on termination of the
employment relationship, which constitutes one of the aspects of the right to paid annual leave, as is
apparent from the case-law cited in paragraph 29 above.

42  In that regard, it must be borne in mind that limitations may be imposed on the right to paid
annual leave provided that the conditions laid down in Article 52(1) of the Charter are complied
with, namely that those limitations are provided for by law, respect the essence of that right and,
subject to the principle of proportionality, are necessary and genuinely meet objectives of general
interest recognised by the European Union (judgment of 22 September 2022, LB (Limitation period
for the right to paid annual leave), C120/21, EU:C:2022:718, paragraph 36 and the case-law cited).

43 In the present case, the limitation at issue in the main proceedings on the exercise of the
fundamental right referred to in Article 31(2) of the Charter is provided for by law, more
specifically by Article 5(8) of Decree-Law No 95.

44  As regards the objectives pursued by the national legislature, which the referring court
questions in particular, it is apparent from the wording of the first question that those objectives, as
indicated in the title of Article 5 of Decree-Law No 95 and as interpreted by the Corte
costituzionale (Constitutional Court), are, first, the control of public expenditure and, secondly, the
organisational needs of the public employer, including rational planning of the leave period and
encouraging the adoption of appropriate behaviour on the part of the parties to the employment
relationship.



45  First, as regards the objective of controlling public spending, it is sufficient to note that it is
apparent from recital 4 of Directive 2003/88 that the effective protection of the safety and health of
workers should not be subordinated to purely economic considerations (judgment of 14 May 2019,
CCOO, C55/18, EU:C:2019:402, paragraph 66 and the case-law cited).

46  Secondly, as regards the objective linked to the organisational needs of the public employer, it
should be noted that it is aimed, in particular, at rational planning of the leave period and
encouraging the adoption of appropriate behaviour on the part of the parties to the employment
relationship, with the result that it may be understood as being intended to encourage workers to
take their leave and as meeting the objective of Directive 2003/88, as can be seen from

paragraph 38 above.

47  In addition, it should be borne in mind that the Member States may not derogate from the
principle flowing from Article 7 of Directive 2003/88, read in the light of Article 31(2) of the
Charter, that the right to paid annual leave acquired cannot be lost at the end of the leave year
and/or of a carry-over period fixed by national law, when the worker has been unable to take his or
her leave (see, to that effect, judgment of 6 November 2018, Max-Planck-Gesellschaft zur
Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraph 54).

48  However, where the worker has refrained from taking his or her paid annual leave
deliberately and in full knowledge of the ensuing consequences, after having been given the
opportunity actually to exercise his or her right thereto, Article 31(2) of the Charter does not
preclude the loss of that right or, in the event of the termination of the employment relationship, the
corresponding absence of an allowance in lieu of paid annual leave not taken, without the employer
being required to force that worker to actually exercise that right (see, to that effect, judgment of

6 November 2018, Max-Planck-Gesellschaft zur Férderung der Wissenschaften, C684/16,
EU:C:2018:874, paragraph 56).

49  In that regard, the employer is, in particular, required, in view of the mandatory nature of the
entitlement to paid annual leave and in order to guarantee the effectiveness of Article 7 of Directive
2003/88, to ensure, specifically and transparently, that the worker is actually given the opportunity
to take the paid annual leave to which he or she is entitled, by encouraging him or her, formally if
need be, to do so, while informing him or her, accurately and in good time so as to ensure that that
leave is still capable of procuring for the person concerned the rest and relaxation to which it is
supposed to contribute, that, if he or she does not take it, it will be lost at the end of the reference
period or authorised carry-over period or can no longer be replaced by an allowance in lieu. The
burden of proof is on the employer (see, to that effect, judgment of 6 November 2018, Max-Planck-
Gesellschaft zur Forderung der Wissenschaften, C684/16, EU:C:2018:874, paragraphs 45 and 46).

50 It follows that, should the employer not be able to show that it has exercised all due diligence
in order to enable the worker actually to take the paid annual leave to which he or she is entitled,
which is for the referring court to verify, it must be held that the loss of the right to such leave at the
end of the reference period or the authorised carry-over period, and, in the event of the termination
of the employment relationship, the corresponding absence of a payment of an allowance in lieu of
annual leave not taken constitutes a failure to have regard, respectively, to Article 7(1) and

Article 7(2) of Directive 2003/88 and Article 31(2) of the Charter (see, to that effect, judgment of

6 November 2018, Max-Planck-Gesellschaft zur Forderung der Wissenschaften, C684/16,
EU:C:2018:874, paragraphs 46 and 55).



51 Inany event, it is apparent from the information set out in the request for a preliminary ruling
that the prohibition on paying an allowance in lieu of the days of paid annual leave not taken covers
those acquired during the current last year of employment.

52 Inthe light of all the foregoing considerations, the answer to the questions referred is that
Article 7 of Directive 2003/88 and Article 31(2) of the Charter must be interpreted as precluding
national legislation which, for reasons relating to the control of public expenditure and the
organisational needs of the public employer, prohibits the payment to a worker of an allowance in
lieu of the days of paid annual leave acquired, during both the last year of employment and previous
years, which were not taken at the date on which the employment relationship ended, where that
worker voluntarily terminates that employment relationship and has not shown that he or she had
not taken his or her leave during that employment relationship for reasons beyond his or her control.

Costs

53  Since these proceedings are, for the parties to the main proceedings, a step in the action
pending before the referring court, the decision on costs is a matter for that court. Costs incurred in
submitting observations to the Court, other than the costs of those parties, are not recoverable.

On those grounds, the Court (First Chamber) hereby rules:

Article 7 of Directive 2003/88/EC of the European Parliament and of the Council of

4 November 2003 concerning certain aspects of the organisation of working time and

Article 31(2) of the Charter of Fundamental Rights of the European Union must be
interpreted as precluding national legislation which, for reasons relating to the control of
public expenditure and the organisational needs of the public employer, prohibits the payment
to a worker of an allowance in lieu of the days of paid annual leave acquired, during both the
last year of employment and previous years, which were not taken at the date on which the
employment relationship ended, where that worker voluntarily terminates that employment
relationship and has not shown that he or she had not taken his or her leave during that
employment relationship for reasons beyond his or her control.

[Signatures]

*  Language of the case: Italian.



