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THE HIGH COURT
IN THE MATTER OF AN APPLICATION
UNDER ARTICLE 40.4.2 OF 
THE CONSTITUTION OF IRELAND
2011 51 JR




BETWEEN 


JUSTINIA IZMAILOVIC AND MAHMOUD ELMORSY ADS
APPLICANTS 
AND

COMMISSIONER OF AN GARDA SIOCHANA, MINISTER FOR 

JUSTICE, EQUALITY AND LAW REFORM, IRELAND AND 

THE ATTORNEY GENERAL
RESPONDENTS 
JUDGMENT of Mr. Justice Hogan delivered on the 31st day of January, 2011 
1. This application under Article 40.4.2 of the Constitution raises issues of very considerable public importance. As we shall presently see, these are difficult issues of some novelty involving an overlap of aspects of European law, constitutional law, family law, immigration law and the law of arrest. 
2. The first applicant is a Lithuanian national who is a self employed painting and decorating contractor. She apparently met the second applicant over the internet in early 2009. She came to Ireland in May 2010. Some time after her arrival Ms. Izmailovic registered a business name with the Companies Registration Office and she also registered with the Revenue Commissioners for tax purposes. 

3. The second applicant is an Egyptian national who unsuccessfully applied for asylum in 2008. He was subsequently made the subject of a deportation order which was issued on 5th November, 2010, by the Minister for Justice, Equality and Law Reform. He then failed to present himself as required at the Garda National Immigration Bureau, 13/14 Burgh Quay, Dublin 2 on 2nd December, 2010, whereupon he was then classified as an evader. It is plain that at present he has no entitlement to remain in the State and that he is here illegally. 

4. The applicants maintain that they have been living together at an address in Dublin since shortly after Ms. Izmailovic’s arrival in the State in May, 2010. They apparently rented the premises for a twelve month period for €550 per month. In her affidavit Ms. Izmailovic has exhibited utility bills which appear to show that the parties were both living at this address in the autumn 2010. She also maintains that the parties went through a religious ceremony of marriage in a mosque in Clanbrassil Street, Dublin 8 on the 12th July, 2010, although it is not contended that this religious marriage has in itself any legal significance. 

5. What is not in dispute is that the parties gave notice on 12th October, 2010, to the Civil Registration Office in Cavan of an intended marriage between them on 12th January, 2011 at 2.30pm. This application was duly acknowledged by the Registrar, Ms. Annemarie McQuaid, and it was confirmed that the necessary documentation was in order. 
6. On 12th January, 2011, the parties travelled to Cavan with some friends for the marriage ceremony. However, shortly before the marriage solemnisation was about to take place, two officers from the Garda National Immigration Bureau arrived on the scene. According to the affidavit of Detective Garda Moran, he first spoke with Ms. McQuaid to explain the purpose of their visit. Detective Garda Moran then handed over a letter of objection to the proposed marriage from his supervisor, Detective Chief Superintendent O’Driscoll. I will examine presently the terms of that letter and its potential legal significance. 

7. Detective Garda Moran then spoke to the applicants and informed them that an objection to the proposed marriage had been lodged by Detective Chief Superintendent O’Driscoll on the grounds that it was a marriage of convenience and that the matter was being investigated by the Garda National Immigration Bureau. 

8. Detective Garda Moran then demanded production of Mr. Ads’ identity documents and he produced a valid Egyptian passport. He then arrested Mr. Ads pursuant to s. 5(1) of the Immigration Act 1999 (“the 1999 Act”) on the grounds that he intended to avoid deportation. Detective Garda Gaine took the details of the seven other persons present, six of whom were Egyptian and one was Syrian. At that point Detective Garda Moran and Detective Garda Gaine left the Registration Office and conveyed Mr. Ads to Cloverhill Prison where he is presently detained. Due to the actions of the Gardai the proposed marriage did not, of course, take place. It is also clear from the affidavits filed on behalf of the respondents that the Gardai were of the further view that the Registrar was, in any event, precluded by s. 58 of the 2004 Act from proceeding with the marriage due to the fact that a letter of objection had been lodged some minutes before the ceremony was due to take place. 
9. On 21st January, 2011, an application was made to me ex parte for an injunction. Although the proceedings were in form expressed to be judicial review proceedings, I took the view that as they were directed in essence towards challenging the validity of Mr. Ads’ current detention they should, in substance, be treated as an application under Article 40.4.2 of the Constitution. I accordingly directed an inquiry into the legality of that detention. I further directed required that Mr. Ads be produced before me and that the detainer certify in writing the grounds for the detention. In addition to the affidavits sworn by Ms. Izmailovic, the arresting Gardai and Mr. Patrick Power (from the Department of Justice, Equality and Law Reform), Detective Chief Superintendent O’Driscoll also gave oral evidence at the hearing before me.
The legality of the arrest
10. The first issue which directly arises is whether the arrest was a lawful one. The relevant power of arrest is contained in s. 5(1) of the 1999 Act which provides: 

“Where an immigration officer or a member of the Garda Síochána, with reasonable cause, suspects that a person against whom a deportation order is in force has failed to comply with any provision of the order or with a requirement in a notice under section 3(3)(b)(ii), he or she may arrest him or her without warrant and detain him or her in a prescribed place.”
11. There is no doubt but that the Gardai were in principle entitled to arrest Mr. Ads. He was, after all, a person who had evaded our immigration rules. He had no legal entitlement to be present in the State and he was a person in respect of whom a deportation order was in force. But it is clear that this statutory power of arrest, like all other statutory powers, must be exercised in conformity with basic East Donegal principles (East Donegal Co-Operative Ltd. v. Attorney General [1970] I.R. 317). This means that these powers must be exercised in a reasonable fashion and for the purposes thereby conferred by law. 
12. Without wishing to place any a priori constraints on the powers of arresting Gardai, it nonetheless seems to me that the arrest of a person at a registry office just immediately prior to their marriage is one which calls for a high degree of justification. This is especially so when it is clear that one of the motives of the arrest was to ensure that the marriage did not take place. In a free society where the institution of marriage is constitutionally protected (Article 41.3.1), the courts must be especially astute to ensure that agents of the State do not seek to prevent what would otherwise be a lawful marriage, at least without compelling justification. 
13. It is, of course, clear that at all material times the Gardaí wished to arrest Mr. Ads because there was a valid deportation order in place. It could not be said that the issue of the evasion of the deportation order was simply a pretext or some form of colourable device for the arrest as happened in The State (Trimbole) v. Governor of Mountjoy Prison [1985] I.R. 550. Had, for example, Mr. Ads been arrested under s. 5 of the 1999 Act some date after his failure to present to the Garda National Immigration Bureau in early December, 2010 following a chance encounter on a public street, such an arrest would - in principle, at any rate - have been perfectly lawful. 
14. This, however, is not what actually occurred. While it plain is that the Gardaí independently wished to arrest Mr. Ads for evasion of the deportation order, it is equally clear that the principal motive for the arrest of Mr. Ads at that particular time and place was to ensure that the marriage to Ms. Izmailovic did not take place. 
15. Thus, when Detective Chief Superintendent O’Driscoll was asked by Ms. Carroll, counsel for the respondents, why his officers did not permit the marriage to be concluded as it was a relatively short ceremony, the following exchange took place: 

16. Q. “[Ms. Carroll] Now it's been suggested in Ms. Izmailovic's affidavit at paragraph 14 she says "I state the civil marriage ceremony performed by officers of the notice party is very brief and there is no reason why the respondent could not have waited until after the ceremony" and it has been said by Mr Ó Maolchalain [counsel for the applicants] that it spoiled what should have been a very happy day. Could you not have let the marriage go ahead?...” 

17. A. “Well it was I that made the objection and the document was merely served by somebody else, but from my perspective the problem which exists in relation to marriages which are suspected to being entered only for the purpose of obtaining EU treaty rights is one which has exercised government and one which our Minister or the former Minister for Justice and Law Reform has raised concerns about at an EU level. I'm acutely aware of the serious nature of the problem concerned….I think I'm obliged where I have suspicions that marriages are suspected as being bogus or being entered into solely for the purpose of obtaining EU Treaty rights [to inform] the registrar of marriage and letting the appropriate registrar know that I'm conducting an investigation. It would seem to me that it would be irresponsible for me knowing that an order has issued for somebody to be arrested to be removed from the State and suspecting that that person may be taking particular action to prevent that from taking place by way of entering a marriage which is not in fact a true marriage but one just solely for the purpose of obtaining EU treaty rights not to bring it to the notice of the appropriate registrar that, in fact, I have suspicions that I have and particularly in circumstances where the legislation concerned provides a particular mechanism for doing that under s. 58 (1) of the Civil Registration Act 2004 and you know the efforts that we are making to prevent the abuses that we suspect are taking place would be put at naught if we were not to take appropriate action where we had those suspicions.” 

18. Mr. Ó Maolchalain subsequently put it to Detective Chief Superintendent O’Driscoll that it would have been possible to permit the marriage “for the few minutes that it would have involved”. Detective Chief Superintendent replied: 

A. “Well, if there is a suspicion that the marriage is being entered into for the purpose of obtaining rights to remain in the State when a person would not otherwise acquire those rights it would seem it would not be a very sensible approach not to enforce the order or not to inform the Registrar of Marriages that we had the suspicions we had. Once we had the suspicions we had, and once we informed the Registrar clearly we fulfilled our obligation in relation to the deportation order to remove to arrest the person subject of that order and as in all cases we would be informing the officers of the Minister in the Irish Naturalization and Immigration Service of the circumstances surrounding the arrest and the proposed removal and it would be for officers of the Minister to decide in the prevailing circumstances where the person should ultimately be removed from the State taking into account those circumstances.”
19. As I read that evidence, it is clear that, as I have already stated, the principal reason for the arrest was to ensure that the marriage did not take place, because this might have permitted Mr. Ads to acquire EU Treaty rights and more particularly the rights of residence conferred by Directive 2004/38/EC. Certainly, it has not been suggested that there were operational reasons why the Gardaí could not have permitted the marriage to take place - even under their general supervision - while then instantly effecting the arrest of Mr. Ads. 
20. It is, of course, true that a plurality of motives will not in and of itself serve to invalidate an otherwise lawful arrest: see, e.g., the comments of Walsh J. in The People (Director of Public Prosecutions) v. Howley [1989] I.L.R.M. 629 at 634-635. Thus, for example, the mere fact that one of the purposes for which the arrest was undertaken for a purpose which was not legitimate in law will not generally invalidate the arrest if such can be justified for an independent reason which is, in fact, lawful. 
21. However, I doubt if the principle in Howley can be applied to a case where the main object of the arrest was to prevent the arrested person exercising a right which, once exercised, would in principle no longer permit his arrest on that basis. Such would be the state of affairs where the applicants lawfully married, so that the non-EU (or non-EEA) national could seek to invoke their EU Treaty rights and associated rights under the 2004 Directive, subject, of course, to compliance with the requirements of the European Communities (Free Movement of Persons)(No.2) Regulations 2006 (“the 2006 Regulations”). This thus requires us next to consider whether the proposed marriage in the present case would have been a lawful one.
Would the proposed marriage have been valid under Irish law?
22. None of the standard impediments to marriage were present in this case. The parties were of full age and capacity, the requisite statutory notice had been given and the couple were, of course, of opposite gender who had never previously married. The objection, however, here is a different one, namely, that the marriage was a marriage of convenience designed to enable Mr. Ads to circumvent the immigration rules. 

23. I do not doubt but that Detective Chief Superintendent had reasonable grounds for suspicion. Ms. Izmailovic gave a specific address at a house in Dublin in advance of her registration for a personal public service number, which address was one which was also given by a number of other persons whose marriages were being investigated by An Garda Síochána. That in itself is certainly a matter which would warrant further investigation. Nor do I doubt for a moment but that the problem of marriages of convenience is a serious one. If citizens of other European Union states are being induced on a systematic basis to come to this State to enter into such marriages of convenience for monetary gain, then the shadow of organised crime, people trafficking and prostitution probably cannot be far behind. 

24. These considerations notwithstanding, it is nevertheless clear that so far as Irish law is concerned, the marriage of Ms. Izmailovic and Mr. Ads would nonetheless have been a valid marriage - given that there was no impediment to such a marriage within the meaning of s. 2 of the 2004 Act - even if it had been contracted for the purpose of circumventing the immigration laws. This clearly emerges from the decisions of the House of Lords in Vervaeke v. Smith [1983] A.C. 145 and from that of the Supreme Court in H v. S, April 3, 1992. 

25. In Vervaeke the appellant, a Belgian national, went through a ceremony of marriage with one William George Smith so that she could thereby acquire British nationality and thereby avoid deportation by reason of her numerous convictions for soliciting. Mr. Smith was a down and out who was induced to go through the ceremony for £50 and a ticket to South Africa. Ms. Vervaeke parted company with him at the door of the registry office and she never met him again save in connection with her application for a British passport. While Ormrod J. in the English High Court described the entire episode as “a horrible and sordid story”, he nonetheless held that the marriage was a valid one, even though there was no intention to cohabit as a man and wife: 

“Where a person and a woman consent to marry one another in a formal ceremony, conducted in accordance with the formalities required by law, knowing that it is a marriage ceremony, it is immaterial that they do not intend to live together as man and wife.”
26. This view was later approved by the House of Lords in another stage of the proceedings. As it happens, the Belgian Cour d’Appel had purported to grant a decree of nullity in respect of this marriage - precisely because it was a marriage of convenience - but the House of Lords refused to give effect to that Belgian judgment as it was inconsistent with the earlier decision of Ormrod J.. Lord Hailsham L.C. observed ([1983] 1 A.C. 145 at 152): 

“The fact is that in the English law of marriage there is no room for mental reservations or private arrangements regarding the parties’ personal relationships once it is established that the parties are free to marry one another having consented to the achievement of the married state and observed the necessary formalities.”
27. A majority of the Supreme Court took a similar view in H (otherwise S.) v. S., April 3, 1992. Here a young Irish lady met up a young man from another European country on holiday abroad. They had sexual relations towards the end of that holiday. She travelled to see him a year later and sexual relations were resumed in the course of that holiday. A few weeks later she obtained a special employment visa for the United States. She was anxious that he should travel with her, but it was a visa condition that the couple should marry. They agreed to marry on the understanding that they would later divorce once the parties arrived in the United States. 

28. They subsequently married a short time later in a registry office in Dublin, even though her parents (with whom they were staying) knew nothing at all about this. There was no wedding celebration and the marriage was never consummated. The husband left Ireland within a few days and it would appear that the parties never met thereafter. The wife commenced nullity proceedings some 15 days after the marriage. 

29. A majority of the Supreme Court (Finlay CJ, Hederman and McCarthy JJ.) held that the marriage was a valid one and refused a decree of nullity, even though the principal purpose of the marriage was to facilitate emigration to the United States. As McCarthy J. observed: 

“The parties are not to be heard to say what to the witnesses and Registrar appeared to be a perfectly valid marriage was subject to a mental reservation agreed between the parties, so as to invalidate an apparently valid ceremony.”
30. It is clear, therefore, that the marriage of Ms. Izmailovic and Mr. Ads would have been a valid marriage so far as Irish law is concerned, even if it was a marriage of convenience. The Supreme Court’s decision in H. v. S. makes it clear that a marriage which was entered into for the purposes of facilitating immigration into a foreign state was still a valid one, even if (as in that case) the parties had no subsequent contact worth speaking of and never lived together as husband and wife. It must equally follow that a marriage contracted for the purposes of avoiding deportation from this State is nonetheless a valid marriage, assuming that there is no impediment to that marriage within the meaning of s.2 of the 2004 Act. 

31. In passing it might be observed that the question of a marriage of convenience probably does not pose the same degree of difficulties for civil law jurisdictions. The Civil Codes of the most of those countries provide for a general prohibition on the abuse of rights in private law as well as public law. It follows, therefore, that in those civilian jurisdictions the exercise of a private right (such as entering into the contract of marriage) for an illegitimate purpose would find no protection in the law of those jurisdictions. A marriage of convenience is therefore generally either void or, at least, ineffective ab initio in such civil law jurisdictions. 

32. This was the essentially the reason why the Belgian court found that the marriage of Ms. Vervaeke and Mr. Smith (an extract from which is quoted at [1983] A.C. 145 at153) should be annulled: 

“As the parties delusively indulged in a marriage ceremony without in fact really consenting to a marriage, they behaved against public policy. The disturbance of public order, the protection of what belongs to the essence of a real marriage and of human dignity, exacts that such a sham-marriage be declared invalid.”
33. It may also be noted that the Scottish courts – reflecting, perhaps, that civilian tradition in the sphere of private law in Scotland – have held that a marriage of convenience of this kind is invalid: see Orlandi v. Castelli (1961) SC 113, a decision quoted with approval by O’Flaherty J. in his dissent in H. v. S. 

34. Of course, the common law traditionally has never provided for a general abuse of rights doctrine of this nature in the sphere of private law, although one can find principles which somewhat resemble this in features of the law of nuisance and estoppel and in some general equitable principles, such as the doctrine of fraud on a power, the duties of fiduciaries and the requirements that the litigant seeking equitable relief must act bona fide and come within clean hands. It is, of course, open to the Oireachtas to legislate for such a doctrine, whether in the sphere of marriage law or more generally. 

35. It is, generally nevertheless, true to say that the common law systems and the civil law systems approach the question of motive in the sphere of private law differently. The common law regards motive as (largely) irrelevant in the sphere of private law, whereas in the civilian tradition, motive is relevant where it results in the manifest abuse of a private right for an illegitimate purpose. This difference of approach helps to explain why a marriage of convenience is nonetheless valid in the common law tradition, whereas such would be regarded as a manifest abuse of rights by civilian lawyers and judges. This, in essence, is also the reason why the British and Belgian courts differed over the validity of the marriage of convenience at issue in Vervaeke v. Smith. 

36. I would also reject the argument advanced by Ms. Carroll that cases such as Cirpaci v. Minister for Justice, Equality and Law Reform [2005] IESC 42 have any relevance in this context. Cirpaci was concerned with the question of whether the Minister was obliged to give an entry visa to a foreign national who had married an Irish citizen abroad. The issue in cases such as Cirpaci is whether the Minister was obliged to respect the choice of residence made by such a couple, even if this would otherwise frustrate or thwart the proper operation of the immigration rules. This has no relevance whatever to the present case which concerns a quite separate matter, namely, whether the proposed marriage between Ms. Izmailovic and Mrs. Ads would be a valid one. If that marriage took place, then, provided the conditions specified in the 2006 Regulations were satisfied, Mr. Ads would be entitled to stay here as of right and not simply by reason of a discretionary decision of the Minister. 
The objection under section 58 of the Civil Registration Act 2004
37. As we have noted, Chief Superintendent O’Driscoll lodged an objection to the proposed marriage with Cavan Registrar pursuant to s. 58(1) of the Civil Registration Act 2004 (“the 2004 Act”) in a letter dated 11th January, 2011. The operative part of the letter is in the following terms:- 

“I lodge the aforementioned objection because I suspect that the aforementioned planned marriage to be one of convenience, which I suspect Mr. Mahmoud Ads is entering for the sole aim of circumventing the rules on entry and residence of third-country nationals in this state and so to assist him in obtaining permission to reside in Ireland or another EU Member State. 

An investigation has been undertaken which includes the investigation of suspected criminality associated with a number of marriages involving third-country nationals, who have recently…. entered into this state and also a number of proposed marriages in respect of which an intention to marry has been notified pursuant to the provisions at section 48 of the Civil Registration Act 2004. The proposed marriage of the above mentioned Mr. Mahmoud Ads to a national of an EU Member State is being investigated in the course of the said investigation.”
38. The question which thus arises is whether the ground of objection - a suspected marriage of convenience designed to circumvent the immigration rules - actually comes within the scope of s. 58(1) of the 2004 Act. This is of some importance because the respondents maintain that the marriage could not have proceeded in any event by reason of the objection which was lodged under this sub-section at the last minute by Detective Garda Moran on behalf of Detective Chief Superintendent O’Driscoll. 
39. Section 58 of the 2004 Act provides:- 

“(1) A person may at any time before the solemnisation of a marriage lodge an objection in writing with any Registrar and the objection shall state the reasons for the objection…….
40. If one looked at this sub-section in isolation, one might be forgiven for thinking that the power to object to a proposed marriage was a general and free standing one. But, as we shall shortly see, once the sub-section is read in context with the rest of the section (as it must be), then it emerges from the provisions of s. 58(3) and s. 58(4) that the power to object is, in fact, confined to impediments to marriage in the sense in which that term has been traditionally used and which is reflected in what amounts to a definition of that term in s.2(2). 

41. Section 58(3) and s. 58(4) of the 2004 Act respectively provide:- 

“(3) If the registrar who receives an objection under subsection (1) is satisfied that the objection relates to a minor error or misdescription in the relevant notification under section 46 which would not constitute an impediment to the marriage, the registrar shall— 

(a) notify the parties to the intended marriage of the objection, 

(b) make such enquiries as he or she thinks fit, 

(c) if the marriage registration form has been given to one of those parties, request its return to the registrar and correct it and the notification and make any necessary corrections to any other records relating to the marriage, and 

(d) give the corrected marriage registration form to one of the parties to the marriage.
(4) If the registrar who receives an objection under subsection (1) believes that more than a minor error or misdescription exists in the relevant notification under section 46 and that the possibility of the existence of an impediment to the intended marriage concerned needs to be investigated, he or she shall refer the objection to an tArd-Chláraitheoir for consideration and, pending the decision of an tArd-Chláraitheoir, he or she shall— 

(a) notify the parties to the intended marriage that— 


(i) an objection has been lodged and of the grounds on which it is based, 

(ii) the objection is being investigated, 

(iii) the solemnisation of the marriage will not proceed until the investigation is completed,

(b) if the relevant marriage registration form has not been issued, suspend its issue, 

(c) if the marriage registration form has been issued, request the party to the marriage to whom it was given to return it to the registrar, 

(d) notify the solemniser of the marriage that an objection is being investigated, and 

(e) direct him or her not to solemnise the marriage until the investigation is completed, and the solemniser shall comply with the direction.
(5) Where an objection is referred to an tArd-Chláraitheoir pursuant to subsection (4), he or she shall make a decision on the objection as soon as practicable.”
42. Section 2(2) of the 2004 Act provides that:- 

“For the purposes of this Act there is an impediment to a marriage if – 

(a) the marriage would be void by virtue of the Marriage Act 1835, as amended by the Marriage (Prohibited Degrees of Relationship) Acts 1907 and 1921, 

(b) one of the parties to the marriage is, or both are, already married, 

(c) one or both, of the parties to the intended marriage will be under the age of 18 years on the date of solemnisation of the intended marriage and an exemption from the application of section 31(1)(a) of the Family Law Act 1995 in relation to the marriage was not granted under section 33 of that Act, 

(d) the marriage would be void by virtue of the Marriage of Lunatics Act 1811, or 

(e) both parties are of the same sex.”
43. The effect of s. 2(2) is to provide for a definition of what constitutes an impediment to marriage. As we shall now see, s. 58 must be understood by reference to that particular definition. 

44. In effect, the scheme of s.58 is such that if the Registrar is satisfied that the objection relates to a “minor error or misdescription in the relevant notification under s. 46 which would not constitute an impediment to the marriage”, then the solemnisation of the marriage can proceed with the appropriate correction. Section 46 refers to the notice provisions which all couples intending to marry are required to furnish. If, therefore, the Registrar is satisfied that the objection relates to a minor error in the notification such that, once rectified, there is in fact no impediment to the marriage, then he or she is required to correct the appropriate records (including the notification of the marriage) and allow the marriage to proceed. 
45. If, however, the Registrar is satisfied that more than a minor error or misdescription exists in the relevant notification under s. 46 and that “the possibility of the existence of an impediment to the intended marriage concerned needs to be investigated”, the matter must be referred to an tArd-Chláraitheoir for consideration and, pending the decision of an tArd-Chláraitheoir, the solemnisation of the marriage will not proceed until the investigation is completed. 

46. The important thing here to note, however, is that the objection must relate to an “impediment” to the proposed marriage. This term has always had a well understood meaning in the sphere of family law and the law relating to marriage: it refers to matters such as capacity, age, marital status and gender and this is reflected in the definition of what constitutes an impediment for this purpose in s. 2(2) of the 2004 Act. There is, for example, an impediment to the marriage of A to B if A is already married, save where that marriage has been annulled or the marriage dissolved by a decree of a court of competent jurisdiction. There is likewise an impediment to the marriage of C to D if the marriage would be within the degrees of affinity prohibited by law.47. As we have already seen, there was no impediment in this sense to the marriage of Ms. Izmailovic and Mr. Ads. Even if Detective Chief Superintendent O’Driscoll’s objection that this was a marriage of convenience were held to be well founded, this would be irrelevant as a matter of law so far as the validity of the proposed marriage was concerned. 

48. In any event, as we have already noted, it is important to stress that the power to object contained in s.58 of the 2004 Act is confined to impediments to marriage in the sense just indicated. If it were otherwise, it would mean, for example, that any person could object on any ground at any time right up to the very hour of the wedding and that in those circumstances, save in those cases of minor errors of misdescription, the Registrar would be precluded by the terms of s. 58(4)(a)(iii) from proceeding with the marriage ceremony. 
49. But s. 58 does not confer a free standing power of objection by reference, for example, to some supposed mental reservation on the part of the couple, such as that they were only marrying for immigration reasons. If that were the case then, by the same token, well meaning relatives could object to a proposed marriage on the ground, for example, the bride did not really love the groom and that she was only marrying him for financial reasons or because she simply wanted to escape from a difficult home environment. 
50. If such a ground of objection were to be admitted, then this would open up a Pandoras’s box of mischief and abuse which none could easily close. It would be easy to conjecture circumstances in which, for example, a jilted lover, maddened by jealously, would object on grounds of pure spite to a proposed marriage. But this would probably be as nothing to the volume of objections on the ground of the general unsuitability of the couple for each other which anxious parents and other well-intentioned relatives and friends might be tempted to lodge. If this sort of generalised objection were to be permitted, then, over time, the system of marriage registration envisaged by the 2004 Act might prove unworkable. 

51. It should be recalled, of course, that s. 58(4)(a)(iii) provides that, once the objection is lodged and the Registrar is satisfied that it is more than a mere technical error or misdescription, then the marriage cannot be solemnized. No more than the courts, the Registrar - if one may adapt the graphic words of Black J. in Provincial Bank v. McKeever [1941] I.R. 471, 485 - “possesses no X-Ray contrivance that can lay bare the workings of the human mind.” In practice, therefore, every complaint of this kind would necessitate a potentially complex inquiry into the general circumstances, motives and intentions of the couple, so that the mere lodging of an objection would have the effect of preventing the marriage. Again, such a construction of the section would play into the hands of the mendacious, the busy body and the crank. Thus, for example, the discarded lover, determined on revenge, could wait for the last moment before coolly lodging a letter of objection with the Registrar just as the first of the wedding guests was scheduled to arrive. The potential for abuse would be endless. 

52. Nor could it be correct that the marriage of a couple could be thwarted in these circumstances by the lodging of an objection “by any person” at “any time”, especially if the effect of this would be more or less automatically to compel the Registrar to postpone the solemnisation of the marriage. It would mean that, by lodging such a last minute objection, the objector could obtain the equivalent of an injunction preventing the marriage without any notice to the bride and groom to be or without giving them an effective opportunity to be heard on this point in advance of the wedding day. Given the lack of essential procedural safeguards, the constitutionality of such a procedure must be open to question in light of the Supreme Court’s decision in DK v. Crowley [2002] 2 I.R. 744. 

53. When I raised this very possibility in oral argument with Ms. Carroll, she responded by saying that in those circumstances the couple might well be able to sue the objector for damages for breach of constitutional rights. That may well be correct: see, e.g., by analogy the comments of Murray J. in CK v. JK. (Foreign divorce: estoppel) [2004] IESC 21, [2004] 1 I.R. 224 at 252-256. But it requires little imagination to envisage the overwhelming sense of distress and outrage which a couple would feel if the law permitted their wedding day effectively to be destroyed in this fashion at the stroke of a pen. They would find little comfort in the reassurance that they could thereafter sue the objector for damages. After all, the State’s primary duty is to respect constitutional rights (Article 40.3.1) and to guard the institution of marriage (Article 41.3.1). The State would have singularly failed in its constitutional duties in this regard if it permitted an open-ended ground of objection to a proposed marriage to be made at the last minute, without the necessary procedural safeguards, especially in circumstances where the lodging of such an objection would inevitably have a suspensive effect so far as the proposed marriage is concerned. 

54. For all of these reasons, it is clear that the right to object is confined to the traditional impediments to marriage which are re-stated in s. 2 of the 2004 Act. These are generally matters which are readily ascertainable, such as whether the parties are of full age or whether the marriage would be within the prohibited degrees. It is true that the question of whether one of the parties to the proposed marriage would have the necessary mental capacity - which would be an impediment to marriage in the light of s. 2(2)(d) of the 2004 Act - might not be a straightforward issue, but even then an objector on this ground is required to furnish a “certificate of a registered medical practitioner supporting the objection”: see s. 58(11) of the 2004 Act. 

55. Any other conclusion would lead to a far-reaching change in the law of marriage which, in many respects, would be unworkable and intrusive. Given the presumption against unclear changes in the law, it is plain that such a construction of s. 58 would not be warranted in the absence of clear words which compelled this result: see, e.g., the comments of Henchy J. in Minister for Industry and Commerce v. Hales [1967] I.R. 50 at 75-77. 

56. In short, therefore, Detective Chief Superintendent O’Driscoll’s objection that the marriage would be a marriage of convenience would, even if well founded, not be a valid one for the purposes of s.58 of the 2004 Act. It follows that (i) that the proposed marriage would be a valid marriage in Irish law and (ii) that the Registrar had no jurisdiction in the circumstances to refuse to solemnise the marriage.
Free movement rights under European law
57. The 2006 Regulations transpose the provisions of Directive 2004/38/EC (“the 2004 Directive”). The 2004 Directive itself effectively consolidated much of the earlier Community legislation in this area. 
58. Subject to certain exceptions which we will presently consider, Article 3 of the 2004 Directive applies to spouses of all Union citizens “who move to or reside in a Member State other than that of which they are a national.” Had the marriage between Ms. Izmailovic and Mr. Ads taken place, then in principle he would also have been entitled to reside in Ireland. In this context, it is clear from the decision of the Court of Justice in Case C-127/08 Metock [2008] ECR I-6241 that the fact that Mr. Ads had no legal entitlement to be in the State or that he was the subject of a deportation order would be irrelevant. As the Court made clear in Metock: 

“Article 3(1) of Directive 2004/38 must be interpreted as meaning that a national of a non-member country who is the spouse of a Union citizen residing in a Member State whose nationality he does not possess and who accompanies or joins that Union citizen benefits from the provisions of that directive, irrespective of when and where their marriage took place and of how the national of a non-member country entered the host Member State.” (italics supplied).
59. If, however, the marriage was a marriage of convenience that would be relevant so far as the 2004 Directive concerned. Article 35 of the 2004 Directive provides that: 

“Member States may adopt the necessary measures to refuse, terminate or withdraw any right conferred by this Directive in the case of abuse of rights or fraud, such as marriages of convenience. Any such measure shall be proportionate and subject to the procedural safeguards provided for in Articles 30 and 31.” 
60. The only measures of this kind adopted by this State are to be found in Article 2(1) and Article 24 of the 2006 Regulations. This is of some importance, because it is plain that a Member States cannot rely on a wider power in a Directive if the power in question is not actually provided in the domestic regulations designed to transpose the Directive in question. If it were otherwise, it would mean that such a Directive would have a form of horizontal direct effect: see, e.g., the judgment of the Supreme Court in Albatross Feeds Ltd. v. Minister for Agriculture and Food [2006] IESC 52, [2007] 1 I.R. 221. 

61. Article 2(1) provides that the word “spouse” “does not include a party to a marriage of convenience.” Article 24 is headed “Cessation of Entitlements” and it provides that: 

“(1) Where it is established that a person to whom these Regulations apply has acquired any rights or entitlements under these Regulations by fraudulent means then that person shall immediately cease to enjoy such rights or entitlements. 

(2) In these Regulations, “fraudulent means” includes marriages of convenience.”
62. It would seem that all decisions relating to residence and entitlement to reside in the State are made by the Minister: see, e.g., Article 4 and Article 5. Article 6(1) permits the spouse of a Union citizen to reside in the State provided that they hold a valid passport and have not become “an unreasonable burden on the social welfare system of the State.” 

63. Returning to Article 24, while it is not absolutely clear whose task it is to establish that the marriage is a marriage of convenience, it would seem that this task of review falls to be performed by a senior official of the Minister in the manner envisaged by Article 21 of the 2006 Regulations. This would be the interpretation most consistent with the procedural safeguards provisions of Article 31 of the Directive. 

64. What is clear, however, is that this State has not asserted the right to prevent the solemnisation of (otherwise valid) marriages which later transpire to be marriages of convenience. Of course, it would be open - again in principle - to the Oireachtas to provide by law that a marriage of convenience was not a valid marriage for the purposes of our own law of marriage or that a marriage of convenience would represent an impediment to marriage for the purposes of s. 2 of the 2004. 
65. What is clear, however, is that as the law stands any review of the marriage to ascertain if it is a marriage of convenience is one which, having regard to the terms of the 2006 Regulations, can only take place after (and not before) the fact of solemnisation. This is clear from the actual language of Article 24 of the 2006 Regulations itself, since it provides that where it is established that a person to whom the Regulations apply “has acquired any rights or entitlements under these Regulations by fraudulent means” then “that person shall immediately cease to enjoy such rights or entitlements.” The italicised words thus envisage an administrative review of whether the marriage is a marriage of convenience after the event. 

66. In this regard, it may be noted that In re Mbebe [2008] NIQB 108 Gillen J. quashed a decision of Immigration Officers who had refused to permit a South African national to enter Northern Ireland, even though she held a UK residence card and was married to a Portuguese national who, she alleged, was living and working in the United Kingdom. The immigration officers maintained that this was a marriage of convenience and that the residence card was invalid. 

67. Gillen J. first observed that: 
“It seems to me that prima facie therefore [the applicant] has enjoyed the benefit of a right conferred by the Directive and the 2006 Regulations. A Member State of the EC may of course terminate or withdraw that right in the case of abuse of rights or fraud such as a marriage of convenience. In other words, if information comes to light that reveals that the right conferred by the Directive has been achieved by fraud, such as a marriage of convenience, then that prima facie right may be withdrawn under Article 35 of the Directive. However such a measure must be proportionate and must be subject to the procedural safeguards set out in Articles 30 and 31.”
68. Gillen J. then went on to conclude thus: 

“In my view, the approach of the respondent in this case has been all too perfunctory and has failed to recognise the importance of the right conferred by the terms of the Directive. Parliament can never have intended, and the Directive never envisaged, such a serious and weighty decision to withdraw that right being taken without thorough, informed and fair investigation. A decision that a marriage has been one of convenience once the benefit thereunder has been conferred should not be taken without the appropriate consideration and safeguards provided by Article 35 of the Directive….. 

Implementation of Article 35 of the Directive together with the European casework instructions is the appropriate path to follow where prima facie a right has been conferred under EU law. In my view, the facts in this case of the applicant's marriage and her subsequent history prima facie confers on her an automatic EC right to remain and a decision that that right had been obtained fraudulently can only be arrived at under the scrutiny of the protections afforded by Article 35 of the Directive.”
69. I respectfully agree with this analysis, which bears out the conclusion that the review of whether the marriage is a marriage of convenience must, of necessity, take place after the event and must also be hedged in with appropriate procedural safeguards. It follows that, no matter how well intentioned, An Garda Síochána are not empowered to prevent the solemnisation of a marriage on the grounds that they suspect - even with very good reason - that the marriage is one of convenience. Such a marriage would be, in any event, for the reasons stated above, a valid marriage for all purposes other than EU Treaty rights. The question of whether the non-EU (or, as the case may be, a non-EEA spouse) could be deprived of the prima facie benefits of the marriage for the purposes of the 2006 Regulations is one which is committed to a senior official of the Minister by Article 21 of the Regulations in the manner envisaged by Article 31 of the Directive.
Conclusions
70. In summary, therefore, I have concluded that: 

A. The principal reason for the arrest was to prevent the marriage so that Mr. Ads could not acquire the benefit of EU Treaty rights under the 2006 Regulations. 
B. The marriage would have been valid as a matter of Irish law even if it were a marriage of convenience. 

C. The question of whether the marriage was a marriage of convenience could only have been established by a senior official of the Minister after the fact in accordance with Article 21 of the 2006 Regulations. 

D. There was no impediment to the marriage in the sense envisaged by s. 2 of the 2004 Act so that Detective Chief Superintendent O’Driscoll’s letter of objection was not a valid objection within the meaning of s. 58(1). 

E. The principle in Howley does not extend to a case such as the present one where the principal object of the arrest was to prevent the arrested person exercising a right which, once exercised, would prima facie regularise the position of the person such that he would not be entitled to be arrested on that very ground.
71. In the special circumstances of this case I am therefore constrained to hold that the arrest of Mr. Ads was unlawful. I will therefore direct, pursuant to Article 40.4.2 of the Constitution, that he be released forthwith. 

72. I quite appreciate that the decision in this case may present the authorities with very considerable difficulties in this problematic area. But, as I indicated at the hearing, if the law in this area is considered to be unsatisfactory, then it is, of course, in principle open to the Oireachtas and, if needs be, the Union legislature to address these questions. As this decision in its own way illustrates, the problems encountered here are difficult ones and present complex questions of public policy in relation to marriage and immigration. These, however, are ultimately policy questions which only the Oireachtas and, again if needs be, the Union legislature can resolve. 
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